I. INTRODUCTION
THE Supreme Court in Shelby County v. Holder' held that the targeting formula contained in § 4(b) of the Voting Rights Act 2 was invalid because the factors used to identify covered jurisdictions bore no rational relationship to current political conditions. In reaching this conclusion, a five-justice majority contended that the extraordinary burdens imposed on certain states in 1965 were no longer tenable since the criteria used in the formula-the use of qualification tests or devices along with measures of voter registration and turnouthad ceased to demonstrate significant racial disparities among voters in these areas. 3 The Court's textual or literalist interpretation of § 4(b)'s coverage formula stands in sharp contrast to the "functionalist" approach to statutory interpretation applied just one term earlier in National Federation of Independent Business v. Sebelius, 4 involving a requirement in "Obamacare" 5 that individuals purchase health insurance on pain of a penalty, payable to the Internal Revenue Service. Despite the statute's explicit use of the term "penalty," 6 and despite its holding that the mandate was not sustainable under Congress's authority to regulate commerce, the Court found that the fee was functionally a tax on those who did not purchase health insurance. 7 The individual mandate was thus constitutional under Congress's enumerated power to "lay and collect taxes." 8 The Court's functionalist approach to statutory interpretation in Sebelius gave "practical effect to the Legislature's enactment," which left its core functions intact. 9 The Court applied the statutory canon that "if a statute has two possible meanings, one of which violates the Constitution, courts should adopt the meaning that does not do so,"1o even if it is not the "most natural interpretation," as long as it is a "fairly possible one.""
Ignoring the canonical approach employed in Sebelius, the Court in Shelby County fixated on the specific wording of § 4(b) while disregarding the very weighty legislative record-including data, court findings, and witness testimony-that cites current discriminatory conditions throughout the covered jurisdictions.1 2 Moreover, the Court's literalist approach abridged the canon that statutory interpretation is a "holistic endeavor."' 3 If § 4(b) was read in complete isolation from the remainder of the statute and totally divorced from the ample legislative record that demonstrated the ongoing relevance of § 4(b)'s targeting formula, a court might find that Congress exceeded its enabling authority under the Fifteenth Amendment. However, that crabbed approach seems wholly misplaced in Shelby County on its own facts, and it is especially so given the Court's willingness to see its way to upholding the legislation in Sebelius.
While the Shelby County holding invalidates the targeting formula, it purports to leave the other provisions of the law intact. 14 These provisions include § 5,15 which lays out a covered jurisdiction's obligations to submit proposed changes to its voting laws and practices for review; § 4's "bailout" regime, 16 which permits a covered jurisdiction to show evidence that it should be allowed to exit preclearance coverage; and § 3,17 which authorizes a U.S. District Court to "bail in," or mandate preclearance for jurisdictions based upon findings of intentional discrimination. In 1965, the States could be divided into those with a recent history of voting tests and low voter registration and turnout and those without those characteristics. Congress based its coverage formula on that distinction. Today the Nation is no longer divided along those lines, yet the Voting Rights Act continues to treat it as if it were.").
13. See United Savings Ass'n of Tex. v. Timbers of Inwood Forest Assocs., 484 U.S.
365, 371 (1988).
14. Shelby Cnty., 133 S. Ct. at 2631 ("Our decision in no way affects the permanent, nationwide ban on racial discrimination in voting found in § 2. We issue no holding on § 5
itself, only on the coverage formula."). 
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Given these provisions, § 4(b)'s coverage formula was sustainable under a functionalist approach to statutory interpretation. No one doubts Congress's clear intent to maintain existing protections for minority groups within these areas, 1 8 and the Court might well have shown regard for that purpose by applying a functionalist interpretation. If, instead of reenacting the same coverage formula, Congress had directed, "This section [4(b)] shall apply to all jurisdictions currently covered by § 5 that do not qualify for bailout under § 4(a)," the reasoning in the Shelby County opinion would be groundless. The hypothesized formula directly relies on "current conditions" because it relies upon the presently covered jurisdiction's current ability to bail itself out. 19 In fact, we contend that this hypothetical formula that would preserve the function of preclearance is precisely the sum of the mandates contained in § § 3, 4, and 5-that an originally covered jurisdiction needs to demonstrate that its inclusion in the preclearance regime is no longer warranted. The interpretive reasoning in Sebelius compels such an approach, yet the Shelby County Court inexplicably avoids it.
After setting forth the Court's unexplained departure from recent canonical precedent in Sebelius, we examine the Court's prior treatment of § 5 and the Voting Rights Act more broadly. We argue that the trajectory of the Court's decisions regarding the Act has been in favor of the functionalist approach to statutory interpretation and that when the Court has departed from this approach, Congress has on numerous occasions stepped in with a legislative corrective. An important implication of Shelby County, however, is that the Court rendered its decision knowing that the political environment of the day would make it less likely that Congress would fix or overturn the Court's interpretation.
2 0 Yet, ironically, the Court disclaimed any interest in undermining the legislative authority to enact an alternative version of the law. This foreseeable congressional inertia has important implications for separation of powers, the Voting Rights Act, and the enforcement of antidiscrimination laws generally.
First, the juxtaposition of Sebelius and Shelby County leads to a chilling conclusion about the current Court's view of its role in a democratic system. Obamacare was controversial legislation that passed in Congress along strictly partisan lines and continues to divid. the nation. 21 Yet the Court strained to uphold its essential operating provision, the individual mandate to purchase health insurance. 22 In contrast, the 2006 reauthorization of § 5 of the Voting Rights Act was passed by large bipartisan majorities in the House and Senate, yet the Court struck down the statutory provision that identifies states with continuing record evidence of discrimination for coverage. 23 Without strong reasons, the Court's holding in Shelby County contravenes the traditional role of the Court in protecting minorities and cuts against a still extant public sentiment in favor of the Voting Rights Act.
Second, the Court's decision shifts the focus of voting rights enforcement from a hybrid administrative/litigation model to a purely litigious model. The latter is bound to be less effective for the very reasons that Congress anticipated. Litigation is an especially ill-equipped tool to combat the tactical advantages discriminatory jurisdictions enjoy in their ability to elude judicial edicts by continually replacing existing practices and procedures found by courts to discriminate with new ones not yet addressed by past rulings. Moreover, while § 2 of the Voting Rights Act authorizes claims for vote dilution, which could address some of the issues previously handled administratively under § 5, it is unlikely that § 2 could effectively bear the full weight of the numerous and myriad issues that § 5 has previously handled.
Third, and relatedly, this view of the ineffectualness of litigation in voting has, over time, metastasized into a broader skepticism and frustration about the effectiveness of litigation as a tool for enforcing civil rights more generally. The channels for seeking redress in the federal courts have been blocked or narrowed in ways that range from less forgiving pleading rules to limited opportunities for broad class-based relief. Having contributed greatly to that skepticism through rulings on affirmative 22. Sustaining the individual mandate is not the end of the matter. Because the Commerce Clause does not support the individual mandate, it is necessary to turn to the Government's second argument: the mandate may be upheld as within Congress's enumerated power to "lay and collect Taxes." U.S. CONST. art. I, § 8, cl. 1; Nat'l Fed'n of Indep. Bus. v. 
6
[Vol. 67 action, Title VII, and other antidiscrimination issues, the Court in Shelby County offers little assurance that its approach to the litigation of voting rights claims will be any different. In all likelihood, these disturbing trends will be applied by the Roberts Court, leaving a litigation-only voting rights regime that is far less effective than the system of protections that Congress overwhelmingly approved. We conclude our article with a discussion of ways forward for the Voting Rights Act in light of Shelby County.
II. FUNCTIONALISM, STATUTORY CANONS, AND APOSTASIES
Shelby County is unteachable as a case about methods of statutory interpretation-it betrays the basic canons the Supreme Court articulated only a year before eviscerating § § 4(b) and 5 of the Voting Rights Act. At best, the case Gerry-builds a type of entitlement for a state to be informed explicitly by Congress about the bases on which a statutory regulation is to be applied. At worst, Shelby County is an example of what Justice Ginsburg has accused the Court's conservative majority of both in her dissenting opinion and in the press-institutional "hubris" 25 and being "one of the most activist courts in history." 26 To determine which description of the case is more apt, it is important to understand how Shelby County compares to the Supreme Court's past treatment of § 5 and the Voting Rights Act. As it turns out, the Court has fairly consistently employed its functionalist approach (one grounded in the attention to legislative objectives) to statutory interpretation in a series of seminal Voting Rights Act cases, even to restrict the scope of the Act within constitutional bounds. If the Court had emulated the approach illustrated in Shelby County in these cases, however, both § § 5 and 2 of the Voting Rights Act likely would have been declared unconstitutional well before Shelby County. Moreover, as we demonstrate in this section, the most significant instances when the Court arguably departed from its functionalist approach in interpreting the Act were followed by a comprehensive repudiation of the Court's decision by Congress.
A. THE FUNCTIONALIST APPROACH AND RELEVANT CANONS
The functionalist approach to statutory interpretation (also known as the purposive approach) seeks to comprehend statutory language within 24. See Sebelius, 132 S. Ct. at 2577. 25. Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2648 (2013). (Ginsburg, J., dissenting) ("Leaping to resolve Shelby County's facial challenge without considering whether application of the VRA to Shelby County is constitutional, or even addressing the VRA's severability provision, the Court's opinion can hardly be described as an exemplar of restrained and moderate decisionmaking. Quite the opposite. Hubris is a fit word for today's demolition of the VRA.").
26. the context of Congress's goals in passing a specific law.
2 7 This interpretive lens authorizes-and at times necessitates-an examination of legislative history to ascertain congressional purpose and thus to correctly construe the meaning of the words of a statute. 28 The functionalist approach is in contradistinction to the "plain meaning" or textualist methodology of statutory interpretation. The plain meaning approach allows reference to external sources to aid in the interpretation of a statute only when its language is ambiguous. 29 To its adherents, the plain meaning approach avoids the judicial subjectivity inherent in picking and choosing which parts of a legislative record to accord weight in interpreting a statute. 30 Both interpretative approaches enjoy a long pedigree. 3 ' The Court in Sebelius employed the functionalist approach not merely to ascertain legislative intent but also to uphold a venerated canon of statutory interpretation and constitutional adjudication: "[I]t is well established that if a statute has two possible meanings, one of which violates the Constitution, courts should adopt the meaning that does not do so .... [E] very reasonable construction must be resorted to, in order to save a statute from unconstitutionality." 3 2 Thus, while Congress in the Affordable Care Act described as a "penalty" the amount individuals refusing to purchase health insurance would be required to pay to the U.S. Treasury, Congress's motivation in requiring the payment was more relevant to the Court's analysis than what the payment was called. Justice Roberts, the author of Shelby County, wrote for the Court in Sebelius. Observing that four million people per year were estimated to pay the Internal Revenue Service (IRS) rather than purchase insurance pursuant to individual mandate of the Affordable Care Act, Roberts concluded " [t] hat Congress apparently regards such extensive failure to comply with the mandate as tolerable suggests Congress did not think it was creating four million outlaws. It suggests instead that the shared responsibility payment merely imposes a tax citizens may lawfully choose to pay in lieu of buying health insurance." 33 Clearly, a textualist approach would not have yielded such a conclusion.
In more than four decades of jurisprudence under the Voting Rights Act, the Court's interpretive approach has been more reminiscent of its handling of Sebelius than Shelby County. In fact, Shelby County does not comfortably fit in the textualism camp either because it examined the coverage formula divorced from the rest of the Voting Right Act's statu- The majority in Shelby County similarly found that § 4(b)'s formula lacked a relationship to current voting discrimination, contending that Congress simply "reenacted a formula based on 40-year-old facts having no logical relation to the present day." 4 0 The Court in Shelby County focused heavily on the supposed staleness of § 4(b)'s criteria-low voter registration and turnout statistics and the use of tests and devices-vis-Avis the second generation voting rights harms that Congress purported to be addressing (namely vote dilution claims), which the majority described as "electoral arrangements that affect the weight of-minority votes." In 2006, when it reauthorized § 5 using essentially the same coverage formula as in 1965, Congress was aware from a more-than-15,000-page legislative record of which states were guilty of continuing discrimination in voting, including so-called second-generation violations. 44 Although the Court in Shelby County concluded that this extensive record "played no role in shaping the statutory formula" 45 -a conclusion that requires an assumption that Congress amassed a more-than-15,000-page legislative record as an act of futility-it is not at all difficult to see how Congress would have found it efficient and permissible to leave the coverage formula in place if the original designees were also the worst continuing violators. Indeed, in the congressional findings made part of the statute reauthorizing the provision, Congress expressly found a variety of continuing evidence of voting discrimination in the originally covered jurisdictions that rendered racial and language minorities "politically vulnerable." 46 The Court in Shelby County concluded that evidence does not look to "current political conditions" because it does not demonstrate how such discrimination compares to the states "unburdened by coverage." 47 Katzenbach, however, required no such comparison, nor does the Court in Shelby County cite authority for imposing this geographically comparative analysis on the government. It was sufficient in Katzenbach that Congress "had learned that substantial voting discrimination presently occurs in certain sections of the country" and that it "chose to limit its attention to the geographic areas where immediate action seemed necessary." 48 Katzenbach held that the precision of Congress's findings was not a basis for striking the coverage formula because (1) "Congress is clearly not bound by the rules relating to statutory presumptions in criminal cases when it prescribes civil remedies against other organs of government under § 2 of the Fifteenth Amendment," 5 1 and (2) the covered jurisdictions at all times remained free to rebut Congress's presumption by demonstrating under the bailout provision of § 4(a) that they had not been guilty of recent discrimination in voting. 52 Finally-and perhaps most importantly because it colors the entirety of the majority's opinion in Shelby County-although Shelby County sought to elevate the concept of equal sovereignty among the states to the level of a constitutional "fundamental principle," 5 3 the Court in Katzenbach rejected precisely this state-equal-protection argument because "[t]he doctrine of the equality of States . .. applies only to the terms upon which States are admitted to the Union, and not to the remedies for local evils which have subsequently appeared." 54 Only by clinging to the literal terms of the coverage formula at the expense of any of the readily available signs about legislative intent-in a way that it refused to do in Katzenbach and later in Sebelius-does the Court in Shelby County reach an outcome requiring the invalidation of the coverage formula.
Three years after Katzenbach, the Court was presented with complex questions about federal court jurisdiction over suits contesting § 5's coverage and legislative intent regarding the scope of § 5. District of Columbia. 56 Mississippi and Virginia contended that their voting modifications, which included a change from district-based to at-large voting, did not constitute a "voting qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting" and thus were not subject to Justice Department or federal court approval under § 5. 57 The suit in Allen was brought by private citizens who claimed to be adversely affected by the states' voting modifications. 5 8 Unlike the Court in Shelby County, which appeared to accept the legitimacy of regulating the kinds of voting harms at issue in Allen yet failed to view these harms as especially relevant in assessing the targeting formula, the Court in Allen was of a different mind. In addressing Mississippi's change from district to at-large elections for county supervisors, the Court clearly saw § 5 as engineered to address vote dilution: "Voters who are members of a racial minority might well be in the majority in one district, but in a decided minority in the county as a whole. ( holding that the city of Canton, Mississippi, was required to subject for Justice Department or D.C. District Court review changes in boundary lines by annexations because such a change "dilutes the weight of the votes of voters to whom the franchise was limited before the annexation, and 'the right of suffrage can be denied by a debasement or dilution of the weight of a citizen's vote just as effectively as by wholly prohibiting the free exercise of the franchise.'" (citations omitted)); Georgia v. United States, 411 U.S. 526, 534 (1973) (concluding that, regarding Georgia's failure to submit its redistricting for approval by the Attorney General under § 5, "the question is not whether the redistricting of the Georgia House, including extensive shifts from single-member to multimember districts, in fact had a racially discriminatory purpose or effect. The question, rather, is whether such changes have the potential for diluting the value of the Negro vote and are within the definitional terms of § 5. It is beyond doubt that such a potential exists." (citations omitted)); Morris v. Gressette, 432 U.S. 491, 496 n.4 (1977) (The Court reviewed the Attorney General's failure to object to a South Carolina state senate reapportionment plan that featured multimember districts, numbered posts, and a majority (run-off) requirement that the Attorney General believed would abridge minority voting rights). The Court in Perkins quoted with approval the following language from a study by the United States Civil Rights Commission that underscored that registration and access to the polls were just the beginning of the battle to eliminate voting discrimination in the covered jurisdictions because "gerrymandering and boundary changes had become prime weapons for discriminating against Negro voters:
The history of white domination in the South has been one of adaptiveness, and the passage of the Voting Rights Acts and the increased black registration that followed has resulted in new methods to maintain white control of the political process. (2013) . If the formula is irrational today, however, it was also irrational shortly after the passage of the Voting Rights Act because that is when § 5 began to be employed against the originally covered jurisdictions to combat the very second-generation voting barriers that the Court in Shelby County insisted have no relationship to the coverage formula. Shelby County gets it wrong by, among other errors, inexplicably attempting to imbue the coverage formula in § 4(b) with a precise, imbricated relationship to the substantive evils that § 5 has proven capable of combatting. Cases such Allen and Perkins demonstrate the folly of any such requirement. These cases document that even as the coverage formula remained static, the covered jurisdictions themselves engage in dynamic, transmuting schemes to blunt the effects of allowing black voters to register and vote. If the coverage formula had to change to reflect the myriad evils that covered jurisdictions might eventually conceive and perpetrate, § 5 would have been a nullity almost from its inception because "[t]he history of white domination in the South has been one of adaptiveness . . . Perkins, 400 U.S. at 389 (citations and internal quotations omitted). 62. Allen, 393 U.S. at 557 ("We have previously held that a federal statute passed to protect a class of citizens, although not specifically authorizing members of the protected class to institute suit, nevertheless implied a private right of action .....
We held that '[wihile this language makes no specific reference to a private right of action, among its chief purposes is "the protection of investors," which certainly implies the availability of judicial relief where necessary to achieve that result.' A similar analysis is applicable here. The guarantee of § 5 that no person shall be denied the right to vote for failure to comply with an unapproved new enactment subject to § 5, might well prove an empty promise unless the private citizen were allowed to seek judicial enforcement of the prohibition." (internal citations omitted)).
"in light of the major purpose of the Act." 6 3 According to the Court, given the limited resources of the Justice Department, "[i]t is consistent with the broad purpose of the Act to allow the individual citizen standing to insure that his city or county government complies with the § 5 approval requirements." 64 Had the Court in Shelby County similarly read § 4(b) in light of the major purpose of the Voting Rights Act, it could not have reasonably concluded, given the success of the Act, that § 4(b)'s coverage formula was unrelated to the harms that Congress intended to combat. To so conclude is to suggest that the Act's success, which the Shelby County Court itself readily acknowledged, 65 has been a fluke, owing nothing to the very statutory design that the Court upends by striking down § 4(b).
Allen provides one other lesson in functionalist-and hence, rationalstatutory interpretation. In addressing the question of whether plaintiffs could have pursued their claim in a federal district court outside of the District of Columbia, the Court again declined to read the Voting Rights Act's provisions in isolation. 66 This holistic reading led the Court to reject Mississippi and Virginia's contention that a plaintiff seeking to compel compliance with the review process had to commence an action in the District of Columbia. The Court coupled its imbricated statutory analysis with "strong reasons for adoption of this interpretation," 67 which were focused on the plaintiff's burdens. "The individual litigant will often not have sufficient resources to maintain an action easily outside the district in which he resides, especially in cases where the individual litigant is attacking a local city or county regulation." 68 In other cases interpreting § 5, the Court has emphasized that "it is important to focus on the entire scheme of § 5"69 and that there exists an "explicit textual relationship between § 4 and § 5."o7 This common-sense approach to statutory interpretation is nowhere evident in the majority's 63. Id. at 555.
64.
Id. at 556-57. Other early § 5 cases similarly sought to effectuate the broad purposes of the Voting Rights Act when presented with a question that the Voting Rights Act did not explicitly address. See, e.g., Gressette, 432 U.S. at 505 (finding that, despite the absence of express statutory guidance, the Voting Rights Act did not allow private plaintiffs to file suit contesting the Attorney General's failure to object to a voting change under § 5 because "[i]n light of the potential severity of the § 5 remedy, the statutory language, and the legislative history, we think it clear that Congress intended to provide covered jurisdictions with an expeditious alternative to declaratory judgment actions"). 7 ' There, the Court trained its attention exclusively on the coverage formula to the exclusion of § 4(a) of the Act, which allows covered states no longer guilty of recent discrimination to bail out of § 5's requirements. 72 The majority likewise ignored § 2 of the Act, which prohibits vote dilution and applies nationwide, and § 3, which allows the Justice Department to seek to bail in an uncovered jurisdiction that has been found guilty of intentional discrimination. 7 3
See
The absurdity of the Court's fragmentary approach to statutory construction in Shelby County is highlighted by its sophistic assertion that its decision regarding the coverage formula did not effectively gut § 5's preclearance provisions: "We issue no holding on § 5 itself, only on the coverage formula." 74 Yet, the Court had in the past been quite clear that " § 5 was structured to assure the effectiveness of the dramatic step that Congress had taken in § 4 and is clearly designed to march in lock-step with § 4."75 In short, neither traditional methods of statutory construction nor the Court's own § 5 precedents supports Shelby County's piecemeal handling of the coverage formula in § 4(b).
Pivoting from the coverage formula, the substantive requirements of § 5 itself were at issue in Beer v. United States, 7 6 and the Court again set about the task of discerning legislative intent when it could have embraced literalism. 7 7 Section 5 prohibits covered jurisdictions from imple- 72. Id. at 2629 ("We cannot pretend that we are reviewing an updated statute, or try our hand at updating the statute ourselves, based on the new record compiled by Congress. Contrary to the dissent's contention, we are not ignoring the record; we are simply recognizing that it played no role in shaping the statutory formula before us today.").
73. Id. at 2619 ("Inspired to action by the civil rights movement, Congress responded in 1965 with the Voting Rights Act. Section 2 was enacted to forbid, in all 50 States, any 'standard, practice, or procedure ... imposed or applied ... to deny or abridge the right of any citizen of the United States to vote on account of race or color.' The current version forbids any 'standard, practice, or procedure' that 'results in a denial or abridgement of the right of any citizen of the United States to vote on account of race or color.' Both the Federal Government and individuals have sued to enforce Section 2, and injunctive relief is available in appropriate cases to block voting laws from going into effect. Section 2 is permanent, applies nationwide, and is not at issue in this case." (citations omitted)).
As does the bailout provision, the nationwide applicability of § § 2 and 3 directly addresses the Court's purported concern with equal treatment of states. Non-covered jurisdictions were not given a pass under the Voting Rights Act, although their discrimination in voting was addressed differently than that of jurisdictions with the worst histories of voting discrimination. Unless the Shelby County majority is prepared to fashion a rule of exactitude in congressional treatment of the states, there is no principled limitation to the approach adopted by the majority.
74. Shelby Cnty., 133 S. Ct. at 2631. 75. Bd. of Comm'rs of Sheffield, Ala., 435 U.S. at 122 (internal quotation marks omitted).
76. 425 U.S. 130 (1976). 77. Id. at 139-40 ("A determination of when a legislative reapportionment has 'the effect of denying or abridging the right to vote on account of race or color,' must depend, therefore, upon the intent of Congress in enacting the Voting Rights Act and specifically § 5. The legislative history reveals that the basic purpose of Congress in enacting the Voting Rights Act was 'to rid the country of racial discrimination in voting.' Section 5 was intended to play an important role in achieving that goal: 'Section 5 was a response to a common practice in some jurisdictions of staying one step ahead of the federal courts by menting voting procedures or qualifications that "have the purpose ...
[or] the effect of denying or abridging the right to vote on account of race or color ... ."78 Because § 5's prohibition mirrors the Fifteenth's Amendment proscription against voting discrimination, 79 Justice Marshall contended that § 5's "'denying or abridging' phrase does no more than directly adopt the language of the Fifteenth Amendment." 8 0
The majority in Beer, however, declined to follow Justice Marshall's in pari materia approach to interpreting § 5. It instead discerned a legislative intent from its review of the congressional record to limit the scope of § 5's prohibition to voting changes "that would lead to a retrogression in the position of racial minorities with respect to their effective exercise of the electoral franchise." 8 ' Although not categorically so, Justice Marshall's dissent was textualist, while the majority's approach to statutory interpretation was more akin to the functionalist variety seen in Sebelius.
8 2 The Court was guided by its understanding of the goals that Congress intended to accomplish, importing new concepts that would work consistent with that purpose. 8 3 We do not mean to suggest that one approach versus the other commends the actual holding in Beer. Nor, for that matter, is our objective in this article to explain Shelby County as a liberal or conservative decision. The point, instead, is that viewed in comparison to the majority's approach in Beer-which involved searching for congressional intent beyond the literal terms of § 5-Shelby County is methodologically unmoored from precedent and thus unteachable as either a canonical statutory interpretation decision or as progeny of the Court's Voting Rights Act jurisprudence. It is an estranged decision that lends itself to popular caricatures of high-court politicization precisely because it inexplicably dashes the approach that the Court undertook in its earliest decisions interpreting § 5 and the coverage formula of § 4(b).
C. MODERN § 5 CASES
More recent § 5 cases cast Shelby County in no better light than the Court's earlier precedents. Even as it reached controversial conclusions regarding the scope of § 5, the Court's decisions were not susceptible to passing new discriminatory voting laws as soon as the old ones had been struck down. That practice had been possible because each new law remained in effect until the Justice Department or private plaintiffs were able to sustain the burden of proving that the new law, too, was discriminatory.' . . . Congress therefore decided, as the Supreme Court held it could, 'to shift the advantage of time and inertia from the perpetrators of the evil to its victim,' by 'freezing election procedures in the covered areas unless the changes can be shown to be nondiscriminatory."' (citations omitted)). 84 the Court contemplated the relationship between § 5 and § 2 and whether a clear violation of the latter-i.e., a finding of vote dilution-was a basis for interposing an objection under the former, which required only retrogression of the minority group's position vis-Avis the prior plan to which a proposed change is compared. 85 Writing for the majority, Justice O'Connor arguably demonstrated fidelity to stare decisis in holding that the retrogression standard announced in Beer controlled the decision in Bossier 1. 86 Noting that requiring covered jurisdictions to satisfy the standards of § 2 would "impose a demonstrably greater burden" 8 7 than those entities previously had to satisfy under the retrogression standard of Beer, the Court viewed its holding as consonant with congressional intent because Congress had declined to amend the longstanding Beer standard when it reauthorized § 5.88 Consistent with our view of Beer, we do not claim that the Court's approach to interpreting § 5 commends the result it reaches in Bossier Parish I. It is undeniable, however, that the Court's approach to statutory interpretation in that case features recognized elements of functionalist statutory construction and the application of traditional canons, including: (1) respect for stare decisis, (2) a holistic reading of the statute that attempts to give practical effect to each of its parts, and (3) an effort to reconcile its reading of the statute with legislative intent. 8 9
84. 520 U.S. 471 (1997). 85. Id. at 487-88 ("In fact, we have previously observed that a jurisdiction's single decision to choose a redistricting plan that has a dilutive impact does not, without more, suffice to establish that the jurisdiction acted with a discriminatory purpose. This is true whether the jurisdiction chose the more dilutive plan because it better comported with its traditional districting principles, or if it chose the plan for no reason at all. Indeed, if a plan's dilutive impact were dispositive, we would effectively incorporate § 2 into § 5, which is a result we find unsatisfactory no matter how it is packaged."). party's decision to require payment of a registration fee to become a delegate to the party's convention to nominate a candidate for the United States Senate required preclearance under § 5). The question in Morse was whether a political party in a covered jurisdiction that changed its party nominating rules was subject to preclearance in the same way a covered state or political subdivision would be if it had made such a change. After concluding that political parties in Virginia act under color of state law when they select nominees for the general election, see id. at 194, the Court addressed whether § 5 covered the party's imposition of a filing fee for delegates to its convention. The Court first noted that it had "consistently construed the Act to require preclearance of any change in procedures or practices that may bear on the 'effectiveness of a vote cast in 'any primary, special, or general election"' Id. at 205. It then determined that the filing fee was the kind of "prerequisite to voting" comprehended by § 5 because "[d]elegate qualifications are in fact more closely tied to the voting process than practices that may cause vote dilution, whose coverage under § 5 we have repeatedly upheld." Id. at 207. The Court also noted that § 2 of the Voting Rights Act encompasses by its own terms "the political processes leading to nomination or election." Id. at 209. This finding was important to the Court's decision because "changes in practices within covered jurisdictions that would be potentially objectionable under § 2 are also covered under § 5." Id. at 209-10. Finally, the Court As discussed in Part I.A, Shelby County contorts and ignores the Court's § 5 precedents to fit a contrived conception of equal sovereignty among states for which the majority lacks direct case authority. 90 Unlike the Court's attempt in Bossier Parish I to give effect to and harmonize both § § 5 and 2 of the Voting Rights Act, the Court in Shelby County wholly detaches the bailout provisions in § 4 from its consideration of whether the coverage formula addresses "current need" or "current political conditions." 9 ' A demonstration of the absence of recent discrimination in a covered jurisdiction is a current condition that frees it from the coverage formula. Finally, Shelby County's treatment of legislative history is highly unusual. The majority concludes that Congress's extensive documentation of racially polarized voting and continuing discrimination in covered jurisdictions "played no role in shaping the statutory formula." 92 Setting to one side that the majority's conclusion seems flatly contradicted by the congressional findings that preamble the 2006 reauthorization of § 5, we are simply unaware of any precept of statutory interpretation that allows a court to disengage the legislative history of statutory language by blithely discounting Congress's reliance on that history. 93 In Sebelius, Congress expressly said it was imposing a "penalty" on individuals who failed to purchase health insurance, yet to avoid declaring an act of Congress unconstitutional, the Court searched for what Conconsidered application of § 5 to the convention filing fee in light of the history that led to passage of the Voting Rights Act. Morse, then, is emblematic of the functionalist and canon-abiding interpretive approach that the Court has largely followed in its § 5 jurisprudence. On the other hand, we must acknowledge that some of the Court's § 5 cases do not easily fit the topology we have set forth in this Article. Arguably, Presley v. Etowah County Commission, 502 U.S. 491 (1992), is one such case. In Presley, the plaintiffs sought enforcement of § S's preclearance provision for changes that reduced the authority of local commissioners after black people had been elected to the county commissions in Etowah County and Russell County. A sixjustice majority found that by its terms § 5 did not cover modifications in the organization of government. Instead, preclearance was required only for any "voting qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting." Id. at 504. One could read Presley as a "plain meaning" case which admits of no further complexity. On the other hand, the Court's decision was born of a perceived need to "formulate workable rules to confine the coverage of § 5 to its legitimate sphere: voting." Id. at 506.
Arguably, then, Presley is functionalist and canon-abiding to the degree that the Court's interpretation was intended to preserve § 5's constitutionality. egislation reauthorizing an existing statute is especially likely to satisfy the minimal requirements of the rational-basis test. First, when reauthorization is at issue, Congress has already assembled a legislative record justifying the initial legislation. Congress is entitled to consider that preexisting record as well as the record before it at the time of the vote on reauthorization. This is especially true where, as here, the Court has repeatedly affirmed the statute's constitutionality and Congress has adhered to the very model the Court has upheld (citation omitted) ("The appellants are asking us to do nothing less than overrule our decision in South Carolina v. Katzenbach . . . in which we upheld the constitutionality of the Act.")"). 98 In Austin, decided a mere four years before the Court effectively invalidated § 5, the Court strove mightily to give the entire statutory scheme of § 5 a savings construction that would render it constitutional.
9 9 As a political subdivision in a covered state-Texas-the plaintiff utility district in Austin was required to seek preclearance under § 5 before making changes to the manner in which it elected its board. 100 The utility district, however, sought relief from this obligation under the bailout provisions of § 4.101 A district court denied the utility district bailout on the ground that the utility district was not a "political subdivision" for bailout purposes under § 4(a) because it did not register its own voters.1 02 In overturning the district court's decision, Justice Roberts set forth interpretive criteria that he failed to apply in Shelby County: "[H]ere specific precedent, the structure of the Voting Rights Act, and underlying constitutional concerns compel a broader reading of the bailout provision." 0 3 Moreover, in contrast to its singular focus on the coverage formula in Shelby County, the Court refused to consider § 4(a)'s bailout provisions "in isolation from the rest of the statute and our prior cases."1 04 94. See Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2583 (2012) (stating that " [t] here is no immediate reason to think that a statute applying to 'any tax' would apply to a 'penalty"'-ultimately concluding that the penalty is equivalent to a tax). The constitutional concerns that drove the Court's analysis in Austin were the federalism concerns that formed the sword on which the Court would eventually hoist § 5 and its coverage formula. Despite its purported federalism concerns, the Court in Austin spoke only broadly of "our historic tradition that all States enjoy 'equal sovereignty"' and at no point did the Court cite a specific precedent holding that this traditionwhich it a short while later equates to a "fundamental principle"-applied beyond the point at which states are admitted to the Union. 1 05 In seeming deference to Katzenbach, the Court acknowledged this limitation on equal sovereignty of the states, but then, with no citation at all, it concluded that a departure from equal treatment of the states "requires a showing that a statute's disparate geographic coverage is sufficiently related to the problem it targets."1 06 Notwithstanding the doctrinally unsubstantiated nature of the federalism concerns raised in Austin, the Court's application of the principle of constitutional avoidance meant that nothing turned on these concerns. By viewing the Voting Rights Act in its entirety rather than looking at the bailout provisions in isolation, the Court found that "political subdivision" did not have a constant meaning throughout the Act. 107 Moreover, the Court actually examined legislative history with a view toward construing the term "political subdivision" in § 4 consistently with Congress's intent in the 1982 reauthorization of the Voting Rights Act.108 The Court acted with an understanding that "Congress is a coequal branch of government whose Members take the same oath we do to uphold the Constitution of the United States," and thus "normally the Court will not decide a constitutional question if there is some other ground upon which to dispose of the case." 109 105. Id. at 203. The Court cites United States v. Louisiana, 363 U.S. 1, 16 (1960), in which the Court was determining a territorial dispute between the United States and various states, and the Court wrote as follows: "This Court early held that the 13 original States, by virtue of the sovereignty acquired through revolution against the Crown, owned the lands beneath navigable inland waters within their territorial boundaries, and that each subsequently admitted State acquired similar rights as an inseparable attribute of the equal sovereignty guaranteed to it upon admission." Id. Nothing in the Court's statement suggests an extension of the principle of equal sovereignty beyond the point of admission to the United States. The Court also cited to Texas v. White, 74 U.S. 700 (1869), a case determining the effect of an attempted secession by Texas. The Court in Austin does not specify which language in White it is relying on for the proposition that states enjoy equal sovereignty, but the only relevant language from that case appears to be this: "Not only, therefore, can there be no loss of separate and independent autonomy to the States, through their union under the Constitution, but it may be not unreasonably said that the preservation of the States, and the maintenance of their governments, are as much within the design and care of the Constitution as the preservation of the Union and the maintenance of the National government. The Constitution, in all its provisions, looks to an indestructible Union, composed of These separation of power concerns, and the interpretive approach which facilitates them, literally disappear in Shelby County. In fact, one might observe that out of a purported concern with § 5's high federalism costs, the majority in Shelby County exacts a corresponding toll on the separation of powers doctrine. Had the Court in Shelby County viewed the coverage formula through the prism of the very bailout provision that proved pivotal in forestalling a constitutional ruling in Austin, it would have not been possible to argue that § 4(b)'s coverage formula does not look to current conditions. That is because the bailout provision makes express reference to the ten years preceding a covered jurisdiction's suit to bailout. 110 If the applicant has not used a voting test or device, has not been the subject of any lawful objection under § 5, has not been found liable for voting rights violations, and has otherwise attempted to prevent the intimidation or harassment of voters, the coverage formula ceases to apply. In short, § 4(a) updates the coverage formula as covered jurisdictions' conduct changes. This holistic view of the coverage formula is entirely consistent with the Court's reading of it in Katzenbach, in which the Court observed that Congress "[a]cknowledged the possibility of overreach" by "provid[ing] for termination of special statutory coverage at the behest of States and political subdivisions in which the danger of substantial voting discrimination has not materialized during the preceding five years."' 11 In Shelby County, however, Justice Roberts writes for the majority as if it actually decided the constitutional issue in Austin and the Congress simply failed to heed its ruling: "[I]n issuing [Austin], we expressed our broader concern about the constitutionality of the Act. Congress could have updated the coverage formula at that time, but did not do so. Its failure to act leaves us today with no choice but to declare § 4(b) unconstitutional."
112 If the Court's intention in Austin was to spur Congress to action, it could have said so at the time. Justice Ginsburg, for instance, showed no hesitation in inviting congressional action in the context of the Court's ruling on a Title VII pay discrimination claim: "This is not the first time the Court has ordered a cramped interpretation of Title VII, incompatible with the statute's broad remedial purpose. Once again, the ball is in Congress' court. As in 1991, the Legislature may act to correct this Court's parsimonious reading of Title VII."11 3 We do not understand the separation of powers doctrine to prohibit this kind of dialogue be-110. Id. at 199 ("To bail out under the current provision, a jurisdiction must seek a declaratory judgment from a three-judge District Court in Washington, D.C. It must show that for the previous 10 years it has not used any forbidden voting test, has not been subject to any valid objection under § 5, and has not been found liable for other voting rights violations; it must also show that it has 'engaged in constructive efforts to eliminate intimidation and harassment' of voters, and similar measures.").
111. Does a discriminatory purpose bar preclearance under Section 5 or is retrogressive intent was needed? Bossier Parish I held that compliance with § 2's vote dilution prohibition was not necessary for preclearance under § 5, but the Court deemed dilutive impact as probative of a discriminatory purpose. 1 1 6 It remanded Bossier Parish I to the district court to determine whether the parish's redistricting for its twelve-member Police Jury was performed with a discriminatory purpose, contrary to § 5's instruction that a change is to be precleared only if it "does not have the purpose and will not have the effect of denying or abridging the right to vote on account of race or color."'
17
The district court did not find a discriminatory purpose. 11 8 On appeal to the Supreme Court, Justice Scalia, writing for the majority, held that like the "effect" prong of § 5, the "purpose" prong applies only to retrogressive purpose-in this case, an intent to render a minority group worse off than they were under a prior baseline redistricting plan. 119 Because the parish's previous redistricting contained no majority black districts, and its proposed new plan contained none, there was no evidence of a retrogressive purpose, even if there may have been evidence of a discriminatory purpose. 120 To reach the conclusion that § 5 prohibits retrogres- 120. Id. at 340 ("Appellants assert that we must have viewed the city's purpose as discriminatory but nonretrogressive because, as the city noted in contending that it lacked even a discriminatory purpose, the city could not have been acting to worsen the voting strength of any present black residents, since there were no black voters at the time. However ... we did not hold that the purpose prong of § 5 extends beyond retrogression, but sive rather than discriminatory purpose, Justice Scalia first had to circumvent two decisions in which the Court had in fact given the purpose prong of § 5 a broader meaning.1 2 1 He also had to dismiss as dictum the Court's statement in Beer that "an ameliorative new legislative apportionment cannot violate § 5 unless the new apportionment itself so discriminates on the basis of race or color as to violate the Constitution." Presumably, in the absence of § 5, plaintiffs in a voting rights case could seek preliminary relief from the implementation of such changes, and that too would entail costs to federalism. No one, however, doubts a federal court's authority to enjoin such changes, so it is puzzling that, in the Court's view, Congress, which is given express remedial authority to prevent voting discrimination in § 2 of the Fifteenth Amendment, cannot do the same without running afoul of federalism.1 29 rather held that a jurisdiction with no minority voters can have a retrogressive purpose, at the present time, by intending to worsen the voting strength of future minority voters.").
121 In the very same 2006 reauthorization of § 5, Congress also expressed its disapproval of the Supreme Court's interpretation of that provision in Georgia v. Ashcroft.o 3 0 In Ashcroft, "the state of Georgia had sought preclearance of its state senate redistricting plan" by a three-judge federal district court in the District of Columbia.1 3 1 The district court denied preclearance, finding retrogression in three majority-minority senate districts in which the percentage of voting-age African Americans had been reduced and thus diminishing their voting strength.1 32 Writing for the majority, Justice O'Connor held that the relevant standard-whether there has been "a retrogression in the position of racial minorities with respect to their effective exercise of the electoral franchise"-required an assessment of the totality of the circumstances, including but not limited to the minority group's ability to elect the candidate of its choice.1 33 The Court gave no indication of how this malleable standard of retrogression, which looked at such factors as whether a redistricting plan would enable a minority-preferred candidate to be reelected and to ascend to the ranks of legislative leadership, could possibly be applied by a district court or the Attorney General.1 34 Indeed, Justice Souter argued that the majority's construction left § 5 "practically unadministrable."1 35 Moreover, the standard was unmoored from the Court's precedents under § 5, and contrary to Justice O'Connor's own admonitions about the distinct functions of § § 5 and 2 in Bossier Parish I, her analysis borrowed heavily from § 2 cases. 136 Moreover, the majority made no attempt to reconcile its construction with legislative intent. We have argued that, on the whole, in interpreting § 5, the Court's methodology has been more akin to Sebelius and a functionalist approach than to the sui generis tact taken by the majority in Shelby County. On the two significant occasions where the Court's interpretation of § 5 has veered distinctly from a functionalist, canon-faithful approach, Congress has overturned its decisions. Shelby County likely will mark the third such notable occasion, except that in disabling § 5 by declaring § 4(b)'s cover- 
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[Vol. 67 age formula unconstitutional, the majority in Shelby County knowingly lateraled an issue to Congress that the present Congress is likely politically incapable of resolving. Before addressing the implications of this in Part II, we briefly examine the Court's treatment of § 2 cases to discern whether the trajectory of its decisions parallels the overarching interpretative approach in its § 5 cases. 140 Justice Stewart, the author of the Beer decision limiting the effects prong of § 5 to retrogression, wrote for the plurality. The Court held that "the language of § 2 no more than elaborates upon that of the Fifteenth Amendment, and the sparse legislative history of § 2 makes clear that it was intended to have an effect no different from that of the Fifteenth Amendment itself."141 Because the Fifteenth Amendment required a showing of discriminatory intent, the Court found that § 2 likewise required such a demonstration. 142 Justice Stewart read § 2's prohibition on electoral rules that "deny or abridge the right of any citizen of the United States to vote on account of race or color" in pari materia with the Fifteenth Amendment's command that the right to vote "shall not be denied or abridged . . . on account of race, color, or previous condition of servitude."1 4 3 This represented a reversal for him and the Court. Over Justice Marshall's dissent arguing that the scope of § 5 was coterminous with the Fifteenth Amendment, the Court in Beer declined to read § 5's standard-"does not have the purpose and will not have the effect of denying or abridging the right to vote on account of race or color"-in pari materia with the Fifteenth Amendment's language that the right to vote "shall not be denied or abridged . . . on account of race, color, or previous condition of servitude."1 44 Moreover, the majority in Bolden never explained why Congress would simply recodify the command of the Fifteenth Amendment in § 2 when a private right of action already existed under the Fifteenth Amendment. Unlike § 5, which, among other things, shifted the burden of proof to defendants and therefore augmented the Fifteenth Amendment's proscription,1 4 5 a mere recodification of the Fifteenth Amendment in § 2 was superfluous. Thus, in addition to not adhering to precedent, the Court in Bolden did not give a practical interpretation to § 2.
E. § 2 CASES
Congress acted swiftly to "dispositively reject[ ] the position of the plurality in [Bolden] , which required proof that the contested electoral practice or mechanism was adopted or maintained with the intent to discriminate against minority voters."1 46 In adopting an "effects test" for vote dilution under § 2, however, Congress left important questions unanswered.1 47 These questions, depending on the interpretive method employed by the Court, could well have called into question the revised section's constitutionality. In Thornburg v. Gingles, a case challenging a multimember (at-large) districting system for the North Carolina legislature, the Court began its review of the revised § 2 with a thorough vetting of its legislative history.1 48 The Court understood the legislative record to require a "functionalist" view of political processes and their relationship to § 2.149 This understanding was particularly important given the Court's task of bridging § 2's goal of not creating racial electoral quotas-which would be unconstitutional-with its commitment to disrupt electoral systems that did not provide a protected group an equal opportunity "to participate in the political process and to elect representatives of their choice."' 50
The "Gingles preconditions" that emerged from the Court's opinionand which are nowhere present in the actual text of § 2-were the product of the Court's effort to give a constitutional reading as well as practical effect to § 2.151 This approach has persisted across a series of § 2 145. Id. at 147-49 (Marshall, J., dissenting) ("While the substantive reach of § 5 is somewhat broader than that of the Fifteenth Amendment in at least one regard-the burden of proof is shifted from discriminatee to discriminator- § 5 is undoubtedly tied to the standards of the Constitution. Thus, it is questionable whether'the 'purpose and effect' language states anything more than the constitutional standard, and it is clear that the 'denying or abridging' phrase does no more than directly adopt the language of the Fifteenth Amendment.").
146 C.C.A.N. 177, 208) .
42 U.S.C. § 1973(b) (2006).

151.
Gingles, 478 U.S. at 48-51 ("These circumstances are necessary preconditions for multimember districts to operate to impair minority voters' ability to elect representatives of their choice for the following reasons. First, the minority group must be able to demonstrate that it is sufficiently large and geographically compact to constitute a majority in a single-member district . . . . Second, the minority group must be able to show that it is politically cohesive . . . . Third, the minority must be able to demonstrate that the white majority votes sufficiently as a bloc to enable it-in the absence of special circumstances, such as the minority candidate running unopposed, and usually to defeat the minority's preferred candidate .... Finally, we observe that the usual predictability of the majority's success distinguishes structural dilution from the mere loss of an occasional election." (citations omitted)).
cases. 152 The Court predicated its decision on the need to preserve the framework of Gingles itself, the need for "workable standards and sound judicial and legislative administration," and the need to avoid "serious constitutional concerns under the Equal Protection Clause." 1 57 One need not agree with the holding in Bartlett to identify the interpretive canons that it arguably heeds. The need (and desire) to construe § 2 in a manner that rendered it consistent with the Equal Protection Clause of the Fourteenth Amendment was apparent in a series of challenges to majority-black and majority-Latino congressional districts in the 1990s.1 58 In those cases, the defendant-states argued that the creation of these districts was based on their compelling interest in complying with § 2 of the Voting Rights Act.1 59 The Court declined to give § 2 a construction that would run afoul of the Equal Protection Clause: " § 2 does not require a State to create, on predominantly racial lines, a district that is not 'reasonably compact.' If, because of the dispersion of the minority population, a reasonably compact majority-minority district cannot be created, § 2 does not require a majority-minority district; if a reasonably compact district can be created, nothing in § 2 requires the race-based creation of a district that is far from compact." 
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Id. at 18 (Thomas, J., concurring) ("Unlike any of the standards proposed to allow crossover-district claims, the majority-minority rule relies on an objective, numerical test: Do minorities make up more than 50 percent of the voting-age population in the relevant geographic area? That rule provides straightforward guidance to courts and to those officials charged with drawing district lines to comply with § 2."). County yields a portrait of the Court striving to give constitutional and practical effect to § 2 while doing precisely the opposite to H § 4(b) and 5. 161 However, there is simply no principled basis for the Court's canonical apostasies in Shelby County. We next turn to some important implications of Shelby County's unmoored and unorthodox interpretive methodology.
II. IMPLICATIONS
The American judiciary serves as the ultimate arbiter in our system of government in determining what the law is.1 6 2 This general statement of mission reflects not only the court's preeminent role in interpreting constitutional law, but it also applies (to a lesser degree) to its ability to give meaning to ambiguous statutory language. In an era where federal regulation and public law increasingly occupy the federal docket,1 63 the court's interpretive authority gains greater significance in maintaining and expanding important substantive rights. No longer is statutory interpretation "an alien intruder in the house of common law;"'1 6 4 rather, this analytical tool now accounts for a considerable share of the cases in the federal court system. In other words, the district courts have become "mechanisms for implementing statutes, and thus active participants in our modern scheme of statutory governance."1 6 5
Signaling that the time has now passed for special administrative tools like the preclearance remedy in voting rights, the Supreme Court has effectively set out on an interpretive path that directs the regulatory scheme to curb or end discriminatory conduct toward traditional civil litigation. In expressing skepticism about the necessity and effectiveness of the preclearance system, the Court often asserts that there are political harms and management burdens that the covered jurisdictions can no longer afford. At the same time, the critique is also paired with an expression of (unwarranted) faith that the traditional means of vindicating constitutional rights-the civil lawsuit-is plenty sufficient to assure the political efficacy of racial minority groups. 4 , 15 (1936) ("Happily the abrasive effect of the never-ending judicial labor of making a workable system of our law, so largely composed of statutes, is bringing about a more liberal attitude on the part of the courts. Fortunately, too, law schools have begun to study and investigate the problem involved in an adequate union of judge-made with statute law. They are developing the underlying principles for its solution, which rest basically on a more adequate recognition that a statute is not an alien intruder in the house of the common law, but a guest to be welcomed and made at home there as a new and powerful aid in the accomplishment of its appointed task of accommodating the law to social needs.").
See
Edward L. Rubin, Modern Statutes, Loose Canons, and the Limits of Practical Reason: A Response to Farber and Ross, 45 VAND. L. REV. 579, 579 (1992).
In this section, we demonstrate why this line of reasoning from the Court suffers from several flaws. First, it is completely blind to the historical experience that led to the adoption of the preclearance remedy in 1965 as well as the 2006 record findings in which Congress reconfirmed the present advantages of a dual enforcement strategy-pairing preclearance oversight with litigation. Second, the judicial optimism about funneling the resources and energy of voting enforcement into litigation alone is misleading and dangerous given this Court's procedural holdings that curtail meaningful opportunities for civil plaintiffs (including voting rights plaintiffs) to obtain relief. And third, eliminating the preclearance remedy is all the more disturbing in light of how this move is at odds with basic judicial policy. In short-circuiting the preclearance remedy, the Court has turned the foundational anti-majoritarian principle of the judiciary on its head. As the Court apparently views the concept, judicial power is correctly marshaled to block rules that protect the minority-even where the majority has fashioned a rule to constrain itself from interfering with the political rights of vulnerable minorities. We address each of these matters in turn in the sections that follow.
A. AN UNWARRANTED Focus ON LITIGATION
In examining the most recent cases on Section 5, one finds the Court sounding a strong note of mistrust about the administrative oversight model of voting rights enforcement. 16 6 Aside from the selectivity of states that is built into the system, Shelby County is equally as concerned with the severe constraints on local governing authority that preclearance demands. 167 In place of this purportedly burdensome limitation on state sovereignty, the majority points to litigation as an effective alternative to the special protections that preclearance provides.1 68 The Court's apparent reasoning is that the civil lawsuit offers all the necessary means for plaintiffs to vindicate their rights while avoiding the kinds of impediments that prevent the state from crafting policies pursuant to its normal course of business. Aside from the earlier point that this thinking is completely antithetical to the historical circumstances that led Congress to enact § 5, the assertion of equivalence between an administrative and litigation regime rings rather hollow in light of the facts.
The Court's Idealized View of Litigation
Recent voting rights cases reflect the Court's strong preference for the litigation form of civil remedy, and they follow a particular pattern of thought. First, the Court accords major weight to the perceived costs associated with continuing the administrative review of the election changes in covered states. Although the Shelby County court noted that there were troubling federalism costs that burden the interests of state sovereignty (a topic that is never fully theorized in the opinion itself), there are additional instances where the Court has voiced its grave concerns about the costs of state and local jurisdictions trying to comply with the system.
In NAMUDNO, for example, the covered jurisdiction that brought the lawsuit (a water utility district) asserted that the expenses of seeking federal review for election changes exceeded the jurisdiction's available financial resources. 169 Even in the face of ample record evidence showing that the costs of sending a filing to the federal government were quite nominal,1 70 the Court characterized this process as a series of expensive hurdles to policymaking choices that have little if any potential for race discrimination. During his questioning at oral argument, for instance, Justice Kennedy voiced suspicions that the regulated states had spent a total of more than a billion dollars over the last decade to meet the federal filing mandates.171 With a price tag so large, the apparent costs of litigation would be far less onerous for most any local and state government to bear.1
72
A similar concern about the preclearance system arises from the Court in its expression of worry about the over-breadth of the remedy. The Court has, in similar voting rights contexts, characterized states as generally "good actors" that operate in the best interests of racial minority 
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[Vol. 67 groups-along with every other member of the electorate.' 7 3 In contrast to the 1965-era South, when systematic defects in representation disadvantaged non-white groups, the norm for governance is quite different in modern times. Thus, many of the § 4 jurisdictions today must engage in time-consuming oversight that interferes with their efforts to work on behalf of the entire electorate. Insofar as the preclearance system overpredicts for race discrimination in the current era, several of the "good actors" are saddled with administrative costs that are in fact both unnecessary and harmful.1 74 Put in the language of law and economics, the current system of federal safeguards creates systemic inefficiencies that tend to interfere with government decision-making.1 7 5
The implied advantage that civil litigation provides is that it allows for a more efficient identification of bad actors. The jurisdictions most in need of remediation essentially would self-select into the Court's desired litigation-focused system, to the extent that a plaintiff seeks a voting rights remedy with a legal claim that has merit. When plaintiffs take on the responsibility for alerting the courts of illegal rules or practices and for meeting the evidentiary burden of proof at trial, the regulatory arm of the federal government avoids the kind of overreach that might meddle with the local political process. Most of the policies and practices that are typical to governance would raise no objections and therefore deserve no close judicial scrutiny. The court's attention to voting rights, then, would extend no further than the problems that Congress directs courts to consider. Application of these legal standards would be national in scope (avoiding the selectivity inherent in preclearance), but the weight of enforcement would be tailored to apply in the circumstances as they are demonstrated to the court.
Third, the challenge to an administrative regime emanates from concerns about the corrupting influence of ideological bias in Washington, D.C. This line of thought asserts that the federal officials who commonly review proposed changes are not applying the law impartially, but are assessing the issues through a partisan lens that is improper in the enforcement of civil rights.1 76 The specific target of this critique is the work 173. See Presley v. Etowah County Commission, 502 U.S. 491, 504 (1992) ("in a real sense every decision taken by government implicates voting. This is but the felicitous consequence of democracy, in which power derives from the people. Yet no one would contend that when Congress enacted the Voting Rights Act it meant to subject all or even most decisions of government in covered jurisdictions to federal supervision.").
174. Ironically, the dissent in Shelby County made clear the irony that the "good actors" line of argument was ill-fitting for Shelby County, which was a jurisdiction that would not easily evade virtually any version of the preclearance regime's targeting formula, based on its own past violations of anti-discrimination law as well as that of 17 8 Put plainly, the Democratic administrations have a different manner of interpreting the federal law than those of Republicans. 179 The underlying critique on this point is that an adjudication-only review process could develop a more uniform rule to address these disputes. As a more neutral arbiter responsible for adjudicating these rights in a litigation posture, the courts could produce a more predictable and consistent set of governing principles. Only with the administrative expertise and impartiality of the members of the judicial branch managing these rules can one expect to have a set of rules and standards that are predictable regardless of what party controls the White House. Unteachabie: Shelby County the well-traced concerns we have noted, there are also major limitations inherent to election-related lawsuits that make the reliance on litigation alone an incomplete strategy of maintaining voting rights protections. They bear noting here because they represent the special burdens faced by plaintiffs when they seek legal relief against states in this context. Indeed, these are some of the same considerations that led Congress to develop the preclearance system in 1965.
Why Litigation and Elections Don't Mix
One of the most significant burdens associated with civil litigation in the electoral context is the disadvantage of time. A jurisdiction's election calendar does not simply slow or stop just because a lawsuit challenging a law or policy has been filed. 81 Terms of office end and replacements must be named to fill those vacancies; further, the machinery of qualifying candidates, assigning election districts and running the polling places rely upon actions and decisions that are months in advance of the actual election. This unyielding timeline highlights an almost-universal truth for election law scholars: the judiciary can be an especially slow and ineffective institution for settling election-related grievances in real time.1 82 The worlds of politics and law, while overlapping, generally work on different time frames. Trials and appeals in the judiciary can take years to complete, and many of the underlying issues can become moot due to expired terms of office or rapidly changed circumstances (you've heard the line before: "A week is a long time in politics"). 8 3 A modern example of the way that election time can interfere with litigation is legislative redistricting fights, which often can force courts to contend with severe time-related pressures. The final resolution of a district map can take a decade after the initial plan is adopted-just in time for a new round of redistricting. Similar problems exist with legal efforts to enjoin certain polling practices on Election Day: the voting may be over before the court even hears the claim. In North Carolina's now wellknown Shaw v. Reno litigation,8^ the final approval of districts first challenged in 1991 did not happen until well after the year 2000-just in time paper is not to suggest that civil litigation has no place at all in an enforcement regime of voting rights. Rather, our point (which is reflected in the Congressional voting rights reenactment of 2006) is that absent preclearance, litigation alone is not equal to the task of assuring opportunity to non-white voters that they can be equal participants in the political process. for a new redistricting process to commence.' 8 5 Courts will rarely succeed in addressing live election disputes without clear, predictable standards that guide when they should hear cases.
Second, one cannot easily devise a remedy to undo elections once they have been conducted. Notwithstanding the court's ability to declare a violation of the law, there is little or no recourse following an election other than to invoke a retrospective order that undoes the result. Aside from the typical inertia or unwillingness of candidates to press such claims,1 86 the courts themselves are loath to engage. Because civil litigation views the preliminary injunction as an extraordinary (and disfavored) equitable remedy, 8 7 the only practical options available to litigants challenging a completed election are prospective forms of relief. Once the proverbial genie leaves the bottle, however, the effect of any remedy to govern future elections is a rather hollow hope to offer a plaintiff who has successfully demonstrated a violation of the law.
Finally, the ebb and flow of civil litigation can sometimes conflate the attention for the public's concerns with those of elected officials. At times, the latter can eclipse the representational group interests of the former. While these interests can align, this tension can prove a thorny matter when they do not. This dynamic is not uncommon in election cases, including Voting Rights Act challenges (when courts must decide if black politicians have divergent political goals and preferences from those of their constituents) or in partisan post-election challenges. Bush v. Gore, of course, was a major case implicating the Court in the resolution of an election related disputeSR There, the strategic interests of the Democratic and Republican nominees for President often displaced the distinct substantive concerns of individual citizens in determining the number of challenged counties where balloting was in dispute.1 89 Since distilling these interests can be difficult, these divergent interests can The candidates who are the apparent losers usually are too physically, emotionally, financially and politically exhausted. The "political sore loser" label is not easily shed. The contestant always has the burden of proof and the regularity of election results is a strong presumption to overcome, with judges commonly expressing their desire that the voters, not themselves (judges) decide the elections. These factors combine to make actual election contest actions rare in comparison to recounts."). sometimes result in a remedy that disserves an important stakeholder.1 9 0
B. CIVIL RIGHTS IN THE ROBERTS ERA
A second implication of Shelby County has to do with how relying on a litigation-based model of enforcement would actually fare as a practical matter in the current era. Taking the Court's recent cases on civil procedure into account, the prospects are not especially bright. In addition to the inherent limitations associated with civil rights cases involving voting rights and elections, another more troubling factor is the general trend that has made civil litigation less, not more, viable as a tool of enforcement. In fact, the Roberts Court has quite methodically advanced new regimes that constrain many of the traditional uses of civil litigation to address structural reform. Plaintiffs today face important new hurdles to pursuing (let alone winning) lawsuits in this context, making the decision to relegate voting rights enforcement to traditional courtroom action a rather cold comfort.
While there are several recent areas that one might use to illustrate this trend, two of the Court's most recent and controversial rulings in the civil procedure arena are most relevant for present purposes. They are the Court's holdings relating to heightened pleading standards and the heavier policing of court-invoked remedies.
Pleading
Until the Roberts era, most students of civil procedure would resolutely offer the view that the standard of pleading found in Rule 8 is a rather minimal one for plaintiffs to commence a legal action. 19 1 All that is needed is "a short and plain statement of the claim showing that the pleader is entitled to relief."1 92 The U.S. Supreme Court had interpreted this requirement in Conley v. Gibson,' 9 3 and held that a complaint should not be dismissed unless it is "beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief."1 9 4
Under the classic way of thinking, a judge had a duty to credit even the most basic complaint that gestured toward a more formalized legal claim. Courts, at times, would in fact reinterpret the documents in order to avoid dismissal of a claim based on lack of legal merit. The rationale behind this interpretation was to maintain greater access to and participation in the court system, especially for those who could not afford legal representation. The Roberts Court set out on an entirely different path, announcing a pair of major decisions that effectively shift the tide against plaintiffs by imposing a higher burden on them to plead. Starting with the anti-trust case in Bell Atlantic Corp. v. Twombly, 195 the Court reconsidered Conley's plaintiff-friendly conception of pleading. 196 The majority imposed a new demand: that plaintiffs plead a set of plausible facts in order to survive a motion to dismiss. 197 Courts were directed to determine whether the complaint included more than just a threadbare recitation of facts that might possibly amount to misconduct, focusing instead on whether the complaint's set of facts is plausible in light of judicial experience. 198 The Court's later decision in Ashcroft v. Iqbal' 99 made clear that this new pleading regime would apply to all civil litigation, since Conley's standard was no longer tenable. 200 What this means for voting rights plaintiffs (as with all others) is that the courthouse door is effectively narrowed. 201 Before one can even pursue a lawsuit, the Court now demands greater knowledge and detail of the harms that are at issue. Plaintiffs must engage in far more investigation in order to establish the knowledge or belief that the facts amount to a violation of law.
2 0 2 More to the point, plaintiffs effectively must contend with a more frequently utilized and more powerful motion to dismiss by defendants. Several studies already confirm the more frequent use of the motion in civil cases. 203 And with the directive by the Roberts Court to apply one's judicial experience, the predictability of these preliminary motions has become more tenuous. 197. Id. at 545 ("[S]tating a claim requires a complaint with enough factual matter to suggest an agreement. Asking for plausible grounds does not impose a probability requirement at the pleading stage; it simply calls for enough fact to raise a reasonable expectation that discovery will reveal evidence of illegal agreement. The need at the pleading stage for allegations plausibly suggesting (not merely consistent with) agreement reflects Rule 8(a)(2)'s threshold requirement that the 'plain statement' possess enough heft to 'sho[w] that the pleader is entitled to relief."'). 
Relief
At the other end of the civil litigation process is concern about legal relief, which is another emerging challenge for plaintiffs in the Roberts era. Obviously, relief is the main reason that plaintiffs commence a lawsuit and spend countless hours plodding through the process. Even where the party that alleges an injury linked to discrimination manages to prove their case, the possibility of obtaining meaningful and durable relief has also been placed into greater doubt in this new era of decisions from the Roberts Court. Whereas the courts previously enjoyed wide berth to establish equitable remedies that would respond to some of the most intractable and systemic problems, the current era has viewed these efforts with far less favor.
This trend is perhaps most apparent in cases involving individual challenges to state power. It was not that long ago that the Supreme Court upheld a decision that endorsed the notion that courts were empowered to rid the nation of race discrimination in the education sphere "root and branch." 2 0 4 Similar statements were embraced in the Court's review of special remedies devised by courts to address the unwillingness of state governmental actors to apply non-discrimination principles in their hiring practices.
While the Rehnquist era surely viewed these situations with some skepticism, the Roberts Court has advanced that agenda with great alacrity. The current court has very closely policed these remedial schemes, indicated by both its outright distrust of judicial power and distaste for raceconscious remedies. This includes instances where the local jurisdiction intends to avoid race discrimination liability by reversing policies it views as troublesome. In Ricci v. DeStefano, 205 the Court resolutely stated that the city government had erred in acceding to the demands of minority parties to eliminate an employment qualification test that appeared to impose a disparate burden on minority job applicants. 20 6 The Court determined that it was a violation of the Equal Protection Clause to do so, chiding the city for attempting to develop a solution that would avoid a 204. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (1971) ("The objective today remains to eliminate from the public schools all vestiges of state-imposed segregation. Segregation was the evil struck down by Brown I as contrary to the equal protection guarantees of the Constitution. That was the violation sought to be corrected by the remedial measures of Brown II. That was the basis for the holding in Green that school authorities are 'clearly charged with the affirmative duty to take whatever steps might be necessary to convert to a unitary system in which racial discrimination would be eliminated root and branch."') (quoting Green v. Cnty. Sch. Bd. of New Kent Cnty., Va., 391 U.S. 430, 437-38 (1968)).
205. 557 U.S. 557 (2009). 206. Id. ("We conclude that race-based action like the City's in this case is impermissible under Title VII unless the employer can demonstrate a strong basis in evidence that, had it not taken the action, it would have been liable under the disparate-impact statute. The respondents, we further determine, cannot meet that threshold standard. As a result, the City's action in discarding the tests was a violation of Title VII.").
costly and troublesome lawsuit. 207 The Court faclted the city government's racial concerns because they apparently clouded a rational judgment that the proposed reform did not address an actual legal problem. 208 Rather, they led to one.
Even in Section 5 related cases, the Court has been remarkably sparing in latitude for judicial remedies even in those cases where intentional discrimination was found. Such was the case in Perry v. Perez, 209 where the Court vacated a local trial court's imposition of a remedial plan that was developed due to a preclearance violation. 210 The Court found fault with the plan because it was not tied to any established state policy and likely the judges' own preferences. 21 1 The Court directed judges generally to identify and preserve those parts of an invalidated state proposal that were not infected by a finding of intentional discrimination; 212 apparently, this was to be divined by determining whether a given aspect of the plan would be subject to a preliminary injunction due to a possible violation.
C. INVERTING PRINCIPLES OF JUDICIAL POWER
The result of the Court's strong bias toward civil litigation in this context offers a troubling report on the reach of the judicial policing power. By rejecting a statutory provision that was resoundingly supported by a majority in Congress, the Supreme Court has undermined one of the most significant laws of the last century. Importantly, the point of the provision is to assure those who have less power are not completely shut out of the political process -the very anti-majoritarian concern that has traditionally guided judicial intervention. Yet Shelby County represents the work of five members to vindicate the perceived rights and interests of a political majority that engineered these minority protections. While Justice Scalia vainly attempted to explain this irony in oral argument by dismissing Congress's reauthorization as the result of "perpetual racial 207. Id. at 581 (" [W] hen Congress codified the disparate-impact provision in 1991, it made no exception to disparate-treatment liability for actions taken in a good-faith effort to comply with the new, disparate-impact provision .... Allowing employers to violate the disparate-treatment prohibition based on a mere good-faith fear of disparate-impact liability would encourage race-based action at the slightest hint of disparate impact.").
208. Id. at 585. 209. 132 S. Ct. 934 (2012). 210. Id. at 944 ("Because it is unclear whether the District Court for the Western District of Texas followed the appropriate standards in drawing interim maps for the 2012 Texas elections, the orders implementing those maps are vacated, and the cases are remanded for further proceedings consistent with this opinion.").
211. Id. at 941 ("[T]he state plan serves as a starting point for the district court. It provides important guidance that helps ensure that the district court appropriately confines itself to drawing interim maps that comply with the Constitution and the Voting Rights Act, without displacing legitimate state policy judgments with the court's own preferences.").
212. Id. at 940-41 (" [T] he plan already in effect may give sufficient structure to the court's endeavor. Where shifts in a State's population have been relatively small, a court may need to make only minor or obvious adjustments to the State's existing districts in order to devise an interim plan.").
entitlement," 2 1 3 the more persuasive narrative is that this decision turns the traditional principle in Carolene Products completely on its head. 2 14 Put differently, this Court has inverted the traditional conception of its anti-majoritarian role. Instead of tempering majority will in the defense of the guaranteed rights of minorities, the Court now works to reinforce majority entitlements even in the face of showings that document systemized minority disadvantage. The cold truth is that even where the majority has taken its own steps to reform structures to benefit minorities, the Court has defiantly responded by finding fault with such enactmentsusing partially reasoned or entirely imagined harms to the majority itself. Left completely out of this picture is any serious consideration, heightened or otherwise, to the plight of minorities that made the enactment a necessity. Shelby County epitomizes this judicial pabulum and its assault on Carolene Products. In the context of our nation's sordid racial history, when a white majority is prepared to prophylactically constrain potential racial bias in voting through a vehicle such as § 5, it is difficult to justify judicial interference as anything other than the naked exercise of power for its own sake. While few doubt that the voter registration and turnout figures on which Justice Roberts trained so much attention in Shelby County are significant indicators of racial progress, a majority populace willing to check its own potential biases in voting trumps these indicators by an order of magnitude and obviates judicial interference. Indeed, it is only by virtue of the very democratic process that Shelby County thwarts that the Court majority has any metrics of progress upon which to base its determination that the coverage formula has outlived its usefulness. If, however, Congress, as the representatives of a sovereign people, possessed the institutional competence to produce a degree of amelioration in voting that even the Court itself had to take cognizance of, it is highly unlikely that five justices of the Court know better than Congress how to preserve and further such progress.
Reva Siegal has suggested that the bulk of the Supreme Court's recent Equal Protection docket can be organized around a revised understanding of the judiciary's empathy toward different groups. 2 1 5 Whereas the traditional view of equal protection doctrine sprang from the governmental concern with eliminating or reforming structural inequalities that had And the House is pretty much the same. Now, I don't think that's attributable to the fact that it is so much clearer now that we need this. I think it is attributable, very likely attributable, to a phenomenon that is called perpetuation of racial entitlement. It's been written about. Whenever a society adopts racial entitlements, it is very difficult to get out of them through the normal political processes.").
214. United States v. Carolene Products Co., 304 U.S. 144, 152 at n.4 (1938) ("There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten amendments, which are deemed equally specific when held to be embraced within the Fourteenth.") (citation omitted), 215. Reva Siegal, Equality Divided, 127 HARV. L. REV. 1, 4 (2013) disadvantaged certain marginalized groups, the current view has shifted focus instead to alleged excesses of these policies. 216 The attention has now shifted to take account of those persons in society who have traditionally benefited from past group exclusion and who now must navigate in a world that is informed by these reform policies. In a variety of contexts, from cases involving gender, to sexual orientation and (as in Shelby County) race, protecting this generally favored group's entitlement to equal regard under the law appears to be an overriding consideration for the Court. It is this odd institutional concern with the perceived threats and harms to traditionally empowered citizens that has developed a divided doctrine of equality for the Court.
In her treatment of Shelby County, Siegal specifically notes the marked contrast between the majority and the dissent's treatment of the same history that produced the Voting Rights Act in 1965. Looking at identical material in the Congressional record, the justices on either side of the issue reached markedly contrasting conclusions. 217 Whereas the dissenters led with their review of the well-documented Reconstruction and Jim Crow experiences of Congress attempting to address Southern resistance to black enfranchisement, the Chief Justice's opinion showed much more regard for both the historic and current concerns of the states that had to comply with the national law:
The majority was more concerned about the "disparate treatment" that civil rights law inflicts on states than the disparate treatment that discrimination inflicts on citizens. This concern led the majority to ignore longstanding precedents on deference the Court owes to Congress in reviewing an exercise of its power to enforce the provisions of the Reconstruction Amendments. Instead, the Court took for itself a primary role in determining whether Congress was justified in distinguishing among states as the preclearance mechanisms of the Voting Rights Act did.
1 8
Siegal notes the surprising extension of this state-centered reasoning, which employs antiquated legal principles like "equal dignity" for propositions that reach far beyond their intended usage. Yet the creative treatment aids a much broader institutional purpose for the Roberts majority. Insofar as the constitutionally protected expression of policy preferences within the states (presumably majority ones) encounter interference from a federal regime (especially one with a questionable shelf-life), the latter must yield to the former. The approach reifies the notion of state sovereignty even in cases where the Reconstruction Amendments and the Supremacy Clause would indicate that the opposite conclusion is correct.
This theory explaining the Court's topsy-turvy approach to equal protection finds further support in work by Darren Hutchinson, 
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[Vol. 67 groups. 219 In his invitation for scholars and the judiciary to rethink equal protection doctrine, Hutchinson notes the major problems with the view in some theoretical camps that the LGBT community should be exempted from the designation as discrete and insular. 220 He laments the extent to which the courts appear to embrace this thinking in the manner in which they address equality cases involving sexual orientation. 221 Hutchinson finds that the misperception is rooted partly in the belief that material definitions of power (e.g., education and financial resources) are the traditional dimensions on which a court might assess a group's leverage in the political system. Imposing this narrow legal definition of power in the context of the rights of gay and lesbian persons, however, is an unhelpful and misplaced application. Limited conceptions of what constitutes those with power and those without it tend to overlook the important ways that the majority population's animus works to undermine the political effectiveness of groups. 222 In this particular context, Hutchinson reminds that not only is the "materially powerful minority" claim inaccurate in light of the facts about the LGBT community taken as a whole, but it also works to unreasonably immunize certain majority political and legislative enactments meant specifically to curtail the enjoyment of certain constitutional rights by this group. 223 For both Siegel and Hutchinson, the common bond is the finding that the Court's current trajectory reflects a significant departure from settled doctrine about how and when the judiciary should invoke its authority to curb majority will. In Shelby County and other cases, reopening this discussion with a novel set of constitutional arguments has a clear effect. It places the Court solidly in favor of showing greater respect for the concerns of political majorities, groups that have rarely been denied or limited in their will in the political system. These cases demonstrate that the Court has taken a markedly different path on equal protection in which minority concerns rarely if ever predominate.
Departing from the traditional sense that judges should show sensitivity to policies aimed at improving the lot of discrete and insular groups, Shelby County fails the test for the sound application of judicial enforcement in two respects. Foremost, the Court ignores the well-known historical circumstances that led to Congress' imposition of the special rules to defend against discrimination in voting in 1965. Even despite its massive revisionism, the Court majority discounts the many concerns that made federal intervention in state governmental structures necessary. The move likely accounts for the Court's lack of attention to one of the ques-tions presented in the case: Whether the federal law violated the Guarantee Clause, a constitutional provision that grants protections not just to states but ultimately to the people.
And by scrutinizing matters clearly within the power of Congress to consider in legislation, the Court engages in the kind of judicial activism that many of its conservative personnel decry. Perhaps the most surprising aspect of these decisions is how swiftly the Court has been willing to supplant a decision taken by the legislature on policy. Shelby County, in this respect, is far from a modest decision because it takes no account of the fact that it upends a longstanding and bi-partisan piece of national legislation due to its own concerns about issues that the legislative record clearly addresses. By saving the legislative majority from itself, the Court at once establishes its own power as paramount in the vindication of rights. Sadly, that power seems inordinately limited to work to the advantage of majorities.
III. RETURNING TO CONGRESS
In this section, we present a simple but effective proposal for a legislative response to the decision taken by the Court in Shelby County. Given the above critique of the underlying reasoning in the decision, particularly with respect to statutory interpretation, Congress would be well advised to respond with an enactment that simply makes its consideration of the current conditions in the country more explicit. The approach that we advocate provides the most justifiable update that shows loyalty to the original basis for adopting and reauthorizing the preclearance remedy. We next address the most recent effort by a bi-partisan group in Congress to answer the Court's concerns differently. Pointing out various elements of the alternative proposal, we show why this approach poses more problems for preclearance than it resolves.
A. A MODEST PROPOSAL
Assume that in the immediate aftermath of passage of the Voting Rights Act of 1965 black voter registration and turnout increased dramatically, which they in fact did.
Act of 1965 could not possibly foresee the use of voter I.D. laws as disenfranchisement devices in 2014 any more than it could foresee the use of myriad vote dilution schemes that § 5 would begin to address shortly after passage of the Act. If, as the Shelby County majority seems to suggest, Congress must "link[ ] coverage to the devices used to effectuate discrimination and to the resulting disenfranchisement," 225 then one could easily see how the Voting Rights Act would have been a dead letter soon after its passage unless Congress was willing to revise the coverage formula each time a covered jurisdiction (or a non-covered jurisdiction) engaged in a disenfranchising scheme not mentioned in the coverage formula.
The absurdity of this approach is apparent. We suspect that the majorities in Austin and Shelby County never gave an example (or even a clear indication) of what would be an acceptable coverage formula because they failed to extrapolate the consequences of the broad pronouncements in those cases. The threat that this kind of theoretical musing by the judicial branch poses to the legitimate exercise of congressional and executive branch authority should not be underestimated. While the Shelby County majority complained that Congress's coverage formula in § 4(b) was stale-dated, the Court itself routinely relies on stale-dated information in applying a basic judge-made constitutional precept: one person, one vote. "States operate under the legal fiction that their plans are constitutionally apportioned throughout the decade, a presumption that is necessary to avoid constant redistricting, with accompanying costs and instability." 2 2 6 Indeed, many prophylactic judicial tests applicable to politics could easily be immobilized if the Court held itself to the same standard as its language in Shelby County suggests it is willing to apply to Congress. Regardless of one's political ideology, members of Congress have an interest in ensuring that the judicial branch does not impose on it a requirement of precision that the Court itself is unable to meet in the most universally accepted non-discrimination principle of voting: oneperson, one-vote.
What is particularly vexing about the Shelby County majority's facileness in invalidating the coverage formula is that in the highly relevant context of redistricting-relevant because minority vote dilution is often perpetrated during this process-certain members of the majority have found that the Constitution's express commitment of a subject to Congress's authority is a salient consideration in the judiciary's abstention. Thus, in Vieth v. Jubelirer, 227 Justice Scalia and three other justices emphasized that the remedy to political gerrymanders rested with Congress and its power under § 4 of Article I of the Constitution (the Elections Clause) to regulate congressional redistricting. 228 More importantly, these justices would have found all partisan gerrymandering claims nonjusticiable because of the lack of judicially manageable standards by which to judge such claims. 22 9 Our point here is not to argue that the Court had no business ruling on the merits in Shelby County. But if the manageability of a legal standard is relevant to whether the Court should entertain a claim at all, then the Court should take care not to impose unclear constitutional standards on Congress when it is acting pursuant to a power that the Constitution expressly grants it in § 2 of the Fifteenth Amendment. As important, in writing for the four-justice bloc supporting nonjusticiability in Vieth, Justice Scalia argued that the political process is rife with imponderables that make it difficult to know when a political party is a majority party entitling it to a majority of congressional seats from a given state, and even if it could, how durable partisan affiliations would be from one election to the next or one political office to the next.2 3 0 The complexity that Justice Scalia identifies in the partisan gerrymandering context, which is deployed as a reason for the Court to abstain, is surely present in the decision about what coverage formula is most suitable to achieve Congress's goal of eliminating discrimination in voting. Thus, Congress-having a more-than-15,000-page record 23 1 before it and greater institutional capacity in the subject area generallyis entitled to deference.
These separation-of-powers concerns, as well as the current reality of gridlock in Congress, lead us to conclude that the most expeditious congressional response to the Court's decision in Shelby County is, in essence, to tell the Court, You misunderstood the coverage formula. It was not meant to be interpreted or operate in isolation from (1) the ability of covered jurisdictions to bail out under Section 4(a) based on current conditions in those jurisdictions; (2) the ability of non-covered jurisdictions to be bailed in if they are found guilty of intentionally discriminating against minority voters; and (3) the nationwide operation of Section 2 to combat discrimination in jurisdictions that are not covered by Section 5 or eligible for bail in under Section 3. We have determined that this regime identifies the areas of the country in which voting discrimination is most persistent and most likely to occur, while at the same time addressing federalism concerns through the availability of bail out, bail in, and the nationwide application of Section 2. Thus, we reaffirm the congressional record on which the 2006 reauthorization was based, and we expressly inform the Court that our decision to employ the existing coverage formula is based and remains based on that record. Under this approach, the coverage formula of § 4(b) would be slightly revised to read as follows: "This section [ § 4(b)] shall apply to all jurisdictions currently covered by Section 5 or bailed in pursuant to Section 3 that do not qualify for bailout under Section 4(a)." This proposal has the benefit of simplicity and would obviate having to establish an entirely new, extensive congressional record to support a revised § 5.
B. WHAT IS MISSING FROM THE CONGRESS'S PROPOSED ANSWER
Earlier this year, members of Congress announced their proposed legislative response to the problem presented by the holding in Shelby County. 232 House Bill 3899, sponsored by House Judiciary Committee Chair James Sensenbrenner, lays out a series of technical adjustments in the VRA that intend, among other things, to reduce or eliminate some of the existing litigation burdens for plaintiffs seeking to address election problems. 2 33 However, the principal focus of the set of amendments to the law is to revive the preclearance targeting formula -albeit using different criteria.
To show that current political conditions direct Section 4's targets for administrative oversight, Chairman Sensenbrenner has proposed to transform the formula from making a "snap shot" assessment of a jurisdiction's eligibility (based on the conditions as they existed in 1965) to a rolling review of various political conditions in the entire country. Instead of determining preclearance coverage using a moment in time, the envisioned formula reconsiders the necessity for a given jurisdiction's coverage afresh each year. The apparent advantage of this revised approach is that federal review would depend upon standard criteria that are updated with the results of each election cycle. The main variable that drives eligibility in the targeting formula's analysis is the number of preclearance violations that occurred within the jurisdiction during the last fifteen years. 23 4 In addition to the compliance element, the proposed formula also establishes a jurisdiction's eligibility based upon its especially low levels of minority turnout in a series of elections. 235 Distinct from the pre-Shelby County approach, the proposed targeting formula expands the analysis for eligibility in two distinct ways. First, the election cycle under review extends from just the data from a single year (as the original formula relies on 1964 returns) to national elections in each election cycle.
Aside from the longitudinal extension, the relevant election data would be broadened to consider not just national races but also state and local contests as well. To the extent there is evidence of depressed minority participation at any level of government, the bill captures places where it exists based on several lines of comparison. Further, the relevant baseline figure, against which sub-par minority turnout can be established, varies based upon the context. Relevant measures can include the national average for minorities, the statewide rate for white voters, or (in the case of a smaller jurisdiction) the local rates for white voters. As suggested above, the intent behind this overhauled formula is to accomplish two different goals: one that is legal and the other practical. On the legal dimension, proponents claim that the revamped formula satisfies the Supreme Court's demand for a rational "fit" between the underlying evidence of current problems and the scope of preclearance coverage. To justify its renewed formula, Congress has derived characteristics to distinguish the places where the special remedy operates from the rest of the country. The presumably tighter nexus between the current data and the updated application of the remedy make a stronger case that the provision will survive judicial scrutiny. Insofar as the entire country would be theoretically subject to the provision based on their compliance with certain criteria (now or in the future), the selectivity concerns expressed in Shelby County are far less salient.
The practical consideration that speaks in favor of the plan is the necessity of obtaining bipartisan support for the bill. One of the singular strengths of the Voting Rights Act is that it has remained one of the few laws that members of Congress join across the aisle to support. Some commentators count this law among America's so-called "super statutes," whose symbolic significance eclipses the typical enactment. 236 Such laws command the utmost respect because they reflect settled (quasi-constitutional) understandings. They therefore should not change without a tremendous amount of legislative consideration. Each time the Voting Rights Act has been amended, Republicans and Democrats fashioned important compromises to smooth the rougher edges of their differences about the law. To maintain the national support for the VRA, any reorganization would need endorsements from a cross section of the country-including its different racial, partisan, and regional segments.
While the legislative effort to address the conceptual puzzle that Shelby County poses is laudable, several thorny issues remain regarding the portion of the administrative remedy that has been left in place. The noteworthy omissions from this new proposal tell at least as important a story about the gaps in the law as the new features that have been proposed. A brief review here helps to illustrate the ways that the proposed fix may create more problems for voting rights enforcement than it resolves. In fact, the provision appears to concede much of what those who have sought to protect preclearance were hoping to preserve.
The first glaring omission from this replacement regime in the bill is the narrowed focus of the kinds of election "changes" that are eligible for preclearance review. Perhaps in an effort to persuade the conservative members of Congress to accept the new proposal, the bill's sponsors have agreed to exempt any new state voter identification laws from the policies that can be reviewed by federal authorities. 2 37 According to the thinking, these qualification laws are enacted with a variety of purposes in mind, not all of them racial discrimination. And insofar as the Supreme Court has approved of these provisions in principle as a valid method of protecting against voting fraud, 238 imposing a burden on states to justify these statutes is constitutionally questionable and practically untenable in a new formula.
The second matter that defies logic is the rolling review that is embedded in this formula. This approach appears to meet the Court's challenge to use current data to demonstrate the need for coverage, yet the effect of this particular revision goes so far as to undermine a core function of preclearance. Congress ignored the ingenious design in the original enactment -it assures the prolonged compliance of states and, over time, a likely "transformation" of the targeted jurisdictions with respect to racial discrimination. 239 Compliance was regarded as necessary through the life of the law, barring a special bailout provision that allows the state to demonstrate that it had embraced the core principles of preclearance -to avoid practices and policies that leave non-white voters in a worse position compared to the status quo. The underlying incentive for the state was to engage in fair treatment when it drafted new policy, with the expectation that it would continue to do so in the absence of immediate review.
By reverting to a more temporary application, the proposed revision falls short of this long term compliance aspiration in two different ways. First, the proposal would only apply federal review to future changes in state election policy. The prospective orientation effectively grandfathers any of the laws adopted by states during the period between the court's suspension of targeting formula in Shelby County and any later Congressional adoption of a new statutory formula. States like Texas and North Carolina that swept through restrictive voting laws without serious concern for the negative consequences on minority groups would be rewarded for their action. With these harmful changes already in place as the basis of comparison, few new proposals could possibly make things worse politically for minorities. In other words, the effective bite of preclearance would be reduced substantially. One might well have designed a formula to direct attention to how states behaved during this period, but that consideration is noticeably absent from the proposal. Undoubtedly, this omission shores up support among some conservative legislators with misgivings about federal oversight. But it leaves serious questions for all of those who view the point of preclearance as preventing such laws from taking effect. A more specific way that this design falls short is that the review regime does not last for a reasonable length of time. Indeed, the application of coverage in this new regime is scattershot. The bill's sponsors have perhaps unknowingly endorsed the "penalty box" analogy that Southern states developed in 1965 to criticize the statute. The rolling review feature in the bill makes preclearance more of a respite from discrimination than a reform of a system. According to most estimates, Mississippi (with six violations in the last fifteen years) would remain part of the preclearance system for only two years -unless it commits a new violation. 2 40 With such a clear end in sight, preclearance would have little if any transformative effect on local authorities. A jurisdiction that is committed to adopting a discriminatory policy (that would otherwise be denied in preclearance) could simply evade the statute's aims by delaying passage of the law until its brief time in the penalty box expires. There is thus very little incentive in these communities to work toward compromises that engage the concerns of racial minority groups. Without even a follow-up probationary period to assure compliance, nothing would stop state lawmakers from utilizing the advantages of time and inertia that the original provision explicitly sought to curtail.
Finally, and perhaps most striking, are the omissions in the geographic reach of the revised formula. It is noteworthy that the proposal does not initially designate any new targeted state that was not included in the preShelby County system. If indeed the Court was concerned that states outside of the South might be similar to states targeted in 1965, this new formula seems to suggest otherwise. But other omissions are even more surprising. While Mississippi, Georgia, and Louisiana remain part of the system, the formula would seem to omit the Heart of Dixie. Alabama, the state whose sustained resistance to black enfranchisement spurred the need for the original Voting Rights Act 1965, somehow eludes coverage under the revamped formula. 2 4 1 The same state is home to Shelby County, the titular jurisdiction in the challenge that led to the dismantling of Section 5. The ironies of this stunning omission abound. During oral argument in Shelby County, the Supreme Court repeatedly was reminded that Alabama would not be eligible for bailout under the original system because of its misconduct in the review process. On the factual record that Congress itself developed in the 2006 reauthorization, there was ample testimony from Alabama showing how the current environment works to undermine or dilute the voting power of African American voters and others.
In essence, the proposed formula actually deepens the very same concerns that the Chief Justice noted in his account of Section 4 in Shelby County. Alabama is, in many ways, far more analogous as a jurisdiction to Mississippi than Massachusetts is.2 4 2 Yet the logic in the proposed bill is to place these two states in the Deep South (with very similar historical and political trajectories with respect voter enfranchisement) into different categories -one that demands the sustained federal review and the other that has substantially reformed so that such review is no longer necessary. The reasoned distinctions that exist between these two states are difficult if not impossible to identify. One would be hard pressed to argue that the situation for racial minorities in Alabama is materially more improved than for racial minorities in Mississippi. However, the structure and application of the proposed reform of Section 4 require one to make that assertion. Indeed, the claim fails to pass the risibility test. The point of this critique is simply to suggest the following obvious point: In pursuit of the goal of complying with an otherwise nonsensical decision by the Supreme Court in Shelby County, the Congress has developed a provision that neither offers an internal logic nor a practically meaningful application. Put plainly, an otherwise neutral formula that serves an important societal purpose has been refashioned by Congress to become less rational and effective, not moreso.
IV. CONCLUSION
This article has demonstrated how the Shelby County decision departs wholly from the established method of statutory interpretation that is represented in the Court's handling of a more politically contested and publicly controversial national policy. In ways that are difficult to square with the majority's strained efforts to locate a rationale to uphold the provisions of Obamacare, the same majority of justices could find no basis whatsoever on which to justify a provision of law that has been rightly described as the crown jewel of the civil rights movement. As this paper has pointed out, such interpretive moves were readily available; however, Chief Justice Roberts and his colleagues in the majority were not inclined to consider them in light of the palpable skepticism they have held for the statute.
Although the Court's departure in Shelby County from its recent health care case is disappointing, what is roundly disturbing is how starkly different this voting rights case is from those where the Court rather consistently has viewed the VRA in light of Congressional intentions over the last four decades. Shelby County's rather limited, disjointed, and unduly narrow conception of the statutory formula is wholly misplaced in light of the bulk of the precedent that has informed how both the judiciary and Congress itself viewed the statute. 
